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DEPARTMENT OF STATE REVENUE 
LETTER OF FINDINGS NUMBER: 98-0402 

Tax Administration—Penalty 
For Tax Years 1992-1995 

 
NOTICE: Under Ind. Code § 4-22-7-7, this document is required to be published in the 

Indiana Register and is effective on its date of publication.  It shall remain in 
effect until the date it is superseded or deleted by the publication of a new 
document in the Indiana Register.  The publication of this document will provide 
the general public with information about the Department’s official position 
concerning a specific issue. 

 
ISSUE 

 
I. Tax Administration—Penalty 

 
Authority: IC § 6-8.1-10-2.1     45 IAC 15-11-2 
 

In letter withdrawing protest on the merits, taxpayer reserved the right to protest the penalty 
imposed. 
 

STATEMENT OF FACTS 
 

The Department of Revenue audited taxpayer for tax years 1992-1995.  The audit resulted in a 
proposed assessment of gross retail and use tax, and a recommendation that the 10% negligence 
penalty be imposed.  Taxpayer timely protested the proposed assessment, and requested a 
hearing.  Taxpayer ultimately withdrew the protest and requested billing for the taxes due.  
However, the written withdrawal of taxpayer’s protest also included the following:  “We reserve 
the right to protest any penalty that may be assessed.”  The Department requested further 
information from taxpayer, solely on the penalty issue, by a certain date.  Taxpayer has not 
provided any information.  Further information will be added as necessary. 
 

DISCUSSION 
 
Taxpayer protested the imposition of the 10% negligence penalty in their original letter of 
protest.  After many months of attempting to schedule a hearing, at taxpayer’s convenience, on 
the merits, the Department set a hearing date.  Taxpayer failed to appear and failed to 
communicate with the Department.  Eventually, taxpayer left a voice mail message indicating the 
protest was being withdrawn and that the Department should bill taxpayer for the taxes due.  The 
Department requested a written withdrawal of taxpayer’s protest.  The written withdrawal 
“reserved the right to protest any penalty that may be assessed.”  The Department requested 
information relevant to the penalty issue by a certain date.  Taxpayer has not complied with the 
Department’s request. 
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Indiana Code Section 6-8.1-10-2.1(d) states that if a taxpayer subject to the negligence penalty 
imposed under this section can show that the failure to file a return, pay the full amount of tax 
shown on the person’s return, timely remit tax held in trust, or pay the deficiency determined by 
the department was due to reasonable cause and not due to willful neglect, the department shall 
waive the penalty.  Indiana Administrative Code, Title 45, Rule 15, section 11-2 defines 
negligence as the failure to use reasonable care, caution, or diligence as would be expected of an 
ordinary reasonable taxpayer.  Negligence results from a taxpayer’s carelessness, 
thoughtlessness, disregard or inattention to duties placed upon the taxpayer by Indiana’s tax 
statutes and administrative regulations. 
 
In order for the Department to waive the negligence penalty, taxpayer must prove that its failure 
to pay the full amount of tax due was due to reasonable cause.  Taxpayer may establish 
reasonable cause by “demonstrat[ing] that it exercised ordinary business care and prudence in 
carrying or failing to carry out a duty giving rise to the penalty imposed. . . .”  In determining 
whether reasonable cause existed, the Department may consider the nature of the tax involved, 
previous judicial precedents, previous department instructions, and previous audits. 
 
Taxpayer has failed to set forth a basis whereby the Department could conclude taxpayer 
exercised the degree of care statutorily imposed upon an ordinarily reasonable taxpayer. 
Taxpayer self assessed use tax on point of sale displays and a small amount of expense and fixed 
assets.  The taxpayer was previously audited by the Department and was aware of the use tax 
applications. 
 

FINDING 
 
The taxpayer’s protest is denied. 
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